Investigative Procedure
Continued

3. The committee reviews and
actively pursues the
investigation to a legal and
logical conclusion. This
consists of the Investigator
collecting information and
evidence regarding the
complaint. The investigator
then submits a report to the
committee for review. Once all
the questions from the
committee have been
answered, the committee votes
on the case conclusion.

4. Once probable cause has been
met, a hearing will be
scheduled and the parties
notified at least twenty-one (21)
days in advance. If the
complaint does not establish
probable cause, the case is
closed with the respondent and

complainant both being notified.

5. For cases progressing to
hearing, a consent order is
usually offered to the
respondent in lieu of a hearing.
If the respondent agrees to the
proposed consent order, the
entire Board (with the exception
of the Investigative Committee
Board Member) votes to
accept, reject, or amend the
consent order. If a consent
order is not accepted by either
the respondent or the Board,
the case proceeds to a formal
hearing.
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Wayne Lewis, Member
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Staff Members

Paula McCaleb, Executive Director

Brandy L. Isenhour, Operations Manager

“Turning the Light On” is an official
publication of the Alabama Board of Home
Medical Equipment Services Providers. This
publication is intended for a wide audience to
alert licensees to matters of possible
procedural, legal, legislative, and regulatory
interest. It should not be relied upon, nor is it
intended to provide legal, insurance, or
accounting advice. Licensees should consult
their lawyers, insurance agents, and
accountants before taking any action in
response to this publication, as the opinions
expressed herein may be completely altered by
the licensees’ actual facts.
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Mission

The Board shall have the re-
sponsibility for creating, estab-
lishing, maintaining, and en-
forcing regulations governing
the operation of home medical
equipment services providers,
including the qualifications of
inspectors, the nature of in-
spections, and the process for

appeals (§ 34-14C-2(d)).
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Complaint, Investigation, and
Disciplinary Procedures

The complaint, in-
vestigation, and
disciplinary process
has probably been
the area most mis-
understood about
the Board. The
most common
question asked is,
“Why can’t you
shut businesses

down who are op-
erating illegally?” The answer is two-fold. First,
we must receive a written complaint in order to
investigate. Assumptions are sometimes made that
the Board knows about all entities operating with-
out a license or otherwise illegally when in fact
chances are good that the allegation has never
been reported to the Board. The Board has to
prove that it hasn’t acted in renegade fashion and
just decided to investigate someone arbitrarily.
This is why the law requires written complaints.
Also, the complainant must be willing to testify
because the law provides that everyone has a right
to face their accuser. Second, in order to “shut
someone down”, meaning an immediate and man-
datory cease and desist, the Board would have to
have police authority providing for arrest power.
The Board does not have this authority in our
enabling statute and in fact only two boards in
Alabama do.

What the Board can do (upon receipt of a written
complaint by an individual willing to testify) is send
our Investigator to obtain evidence regarding the
complaint. This evidence is then sent to the

Investigative Committee to determine if probable cause
has been met. If probable cause is met, the Board will
hold a disciplinary hearing in front of an Administrative
Law Judge. The Administrative Law Judge then makes a
ruling in the matter and sends the Order to the Board.
The Board can either accept, reject, or amend the Ad-
ministrative Law Judge’s Order. Once the Final Order
has been agreed to, it is sent to the Respondent (or de-
fendant) and the end result is posted on the Board Web
Site at www.homemed.alabama.gov and in the ABHMESP
Newsline. After this process has been completed, the
Board can take the matter to Circuit Court if the Re-
spondent has not complied with the Board’s Order-.

The above procedure is the mechanism for stopping
businesses who operate illegally under existing law. Alt-
hough not as quick and dramatic as a police arrest, it is
legal and effective serving the Board’s purpose of pro-
tecting the public.

We've covered some of the powers that are not author-
ized under the Board’s enabling statute. However, the
Board of Home Medical Equipment Services Providers
has been granted a power that is extremely rare in Ala-
bama. The Alabama Legislature provided the Board with
the power to discipline non-licensees. Most boards are
limited in that their jurisdiction is extended only to it’s
licensees and non-licensed offenders must be referred to
the local D.A'’s office for prosecution (which is usually
placed at the bottom of their priority list). The Board
has disciplined many companies under this provision.

How to File A Complaint

I.  Download a Consumer Complaint Form at
www.homemed.alabama.gov.

2. Complete this form in it’s entirety—
completing all questions and signing. Addi-
tional information may be attached.

3. Mail, fax, or e-mail this complaint to the
Board office (these numbers and address are
listed at the bottom of this page).

4. Upon receipt of your complete complaint
form, you will receive a letter of confirmation
from the Board office.

I’ve Filed a Complaint—Now What?

I.  If needed for investigation purposes, the
Board Investigator may contact the complain-
ant for an interview.

2. The complainant will be notified upon the
investigative conclusion of the case. If the
complaint is substantiated by the evidence, a
hearing will be scheduled and the complainant
contacted to testify. The complainant will
also be notified of the Final Order of the case.
Should the complaint not be substantiated by
the evidence, the complainant will also be
notified in writing.

Investigative Procedure
I. Upon receipt of a complaint, an investigative

file is opened establishing a case number and
the Investigative Committee

2. The Investigative Committee consists of the
following: One Board Member (rotates),
Legal Counsel, Executive Director, and Inves-
tigator. The Board Member serving on this
committee abstains from voting when the
case is reviewed by the entire Board. This is
done in order to ensure due process and to
avoid any appearance of impropriety. (cont’d)
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